UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF )
EVA MAE WALKER, )
) CASENO. BK94-81092
)
DEBTOR CH 13
VEMORANDUM

Hearing was held on January 23, 1995, on Confirmation of Amended
Pl an. Appearing on behalf of debtor was Radley Cenens of Omha,
Nebraska. Appearing on behalf of Rosen Auto Leasing was Richard
Rosenbl att of Omaha, Nebraska. Appearing on behalf of First Nebraska
Credit Union was Donald Roberts of Lustgarten & Roberts, P.C., Qmha,
Nebraska. Appearing as trustee was Kathleen Laughlin of Omraha,
Nebraska. This nenorandum contains findings of fact and concl usions
of law required by Fed. Bankr. R 7052 and Fed. R Cv. P. 52. This
is a core proceeding as defined by 28 US C 8§ 157 (b) (2) (A and

(L)
Backgr ound

The debtor, Eva Mae Walker, filed a petition for relief under
Chapter 13 of the Bankruptcy Code on July 12, 1994. On January 24,
1994, a hearing was held on two issues: (1) the confirmation of the
Second Anended Chapter 13 Plan (the Plan), and (2) review of the
Application for Conpensation filed by the debtor's attorney, Radley
Cl emens.

Fact s

(1) Confirmation of the Plan

The Chapter 13 Trustee (the trustee) and two creditors of the
debtor, First Nebraska Credit Union (FNCU and Rosen Auto Leasing,
Inc. (Rosen), filed objections to the Plan. The Plan proposes to pay
$60.00 every two weeks for 24 nonths to M. Cenens as a priority
adm nistrative expense for attorney fees; to pay an admnistrative
fee to the trustee, to pay $406.40 directly to First Nebraska Credit
Union in satisfaction of a deed of trust on the debtor's residence in
t he amount of $48,481.51: to make paynents on a second deed of trust
directly to the Departnment of Housing and Urban Devel opnment (HUD); to
"treat the surrender of the debtor's wvehicle, a 1987 Cadillac
DeVille, to Rosen Auto Leasing as full



-2 -

satisfaction of the original debt; and finally, to pay $15.00 per
nonth to unsecured creditors for three years.

(a The trustee's objections

The trustee objected to the Plan on three grounds. First, the
trustee objected to the debtor's failure to commt all of the
debtor's disposable incone to the Plan. The Plan proposes to pay
$15.00 per nonth for three (3) years to unsecured creditors, but is
payi ng approximately $120.00 per nonth directly to M. Cdenens for
attorney fees for only two (2) years. The trustee takes the position
that after the paynents M. Cenens are concluded, the debtor should
commit the extra $120.00 per nonth towards the unsecured creditors
during the third year of the Plan.

The second objection by the trustee addresses the feasibility of
the Plan. Originally, the debtor's inconme was not sufficient to cover
expenses under the first anended Plan. Since the debtor's daughter
and two grandchildren live with the debtor, the debtor included part
of her daughter's income as disposable income which wmy be
contributed towards the Plan. The trustee does not believe that the
daughter is legally obligated to contribute to the Plan, but asserts
that if she is allowed to contribute, then all of the daughter's
di sposable incone should be required to be included, so that the
total anmount of disposable incone contributed to the Plan is
$1,299.00 per nonth, instead of the $145.00 currently being paid each
nmont h.

(b) ENCU s objection

The trustee's third objection ties into the objection raised by
FNCU, which is that it is not clear what obligations exist between
the debtor and FNCU. FNCU asserts that it has two deeds of trust
agai nst the debtor's honme, but that the debtor has only proposed to
pay one of the secured clains of FNCU

Before this case was filed, Comercial Federal Savings and Loan
(Commercial) held the first deed of trust on the debtor's hone
securing the amount of $49,500.00, and FNCU held a second deed of
trust securing the amount of $9,327.30 and a third deed of trust
securing a debt of $11,692.94. [hereinafter each deed of trust shal
be naned by its original priority, i.e. first deed of trust, second
deed of trust, and third deed of trust]. The debt secured by the
second deed of trust was apparently guaranteed by HUD, and after the
debtor defaulted on the underlying debt, FNCU was reinbursed in ful
by HUD for such debt. HUD did not file a claim and has not objected
to the plan.
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After the debtor defaulted on the third deed of trust, FNCU
caused a Notice of Trustee's Sale to be published on June 8, 1994,
and a sale was scheduled for July 20, 1994. The debtor filed
bankruptcy prior to the sale on July 12, 1994, but FNCU did not
receive notice from this Court of the bankruptcy until after the
sale. Therefore, without notice of the bankruptcy case, FNCU bid the
anount of the indebtedness secured by the third deed of trust,
$12,991. 01, and received a deed to the property.

After July 20, 1994, FNCU contacted Conmercial and requested a
pay off letter so that FNCU could pay off Comrercial, which would
have enabled FNCU to transfer clear title. FNCU paid Comrercial
$48, 481. 51 on August 8, 1994 and assuned the first deed of trust.

FNCU objected to the Plan because it proposes to only pay the
debt secured by the first deed of trust, and the Plan does not
provide for or acknow edge the interest of FNCU originally
represented by the third deed of trust. In addition, FNCU objected
because the Plan fails to cure outstanding delinquencies within a
reasonabl e ti ne.

c) Rosen's objection

Rosen objected to the Plan because the Plan does not provide for
Rosen's secured claim On June 16, 1992, Rosen and the debtor entered
into a witten |ease agreenent for the l|lease of a 1987 Cadillac
DeVille autonobile. The |ease was for three years, and the nonthly
| ease paynents were $262.56. The debtor signed a note for $9, 466. 56,
whi ch represented the total anobunt due under the | ease agreenent, and
she granted Rosen a nortgage in her residence for the anmount of the
not e.

Shortly after the debtor filed her petition for relief, she
voluntarily returned the vehicle to Rosen. Wen the vehicle was
returned, the debtor had already paid $5,6348.75 to Rosen under the
| ease agreement, leaving $4,117.25 still due under the note and
| ease.

Rosen sold the vehicle at an auction for $3, 190.00. The | ease
was a net |ease, so the debtor would have returned the vehicle at the
end of the |ease, but the vehicle was sold by Rosen approximtely one
year before the | ease expired.

(d) The debtor's position

The debtor resisted the trustee's, FNCU s and Rosen's objections
to the Plan. In response to the trustee's objection, the debtor
submtted the affidavit of the debtor's daughter which states that
she will contribute funds to the Plan of the debtor.
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Th- debtor denies that FNCU holds a third deed of trust on the
property, and takes the position that FNCU was paid off by HUD for
all indebtedness, other than the first deed of trust. The debtor
clains that the two deeds of trust submtted by FNCU, which represent
the second deed of trust paid off by HUD and the third deed of trust
still held by FNCU are identical docunents for the same | oan.

The debtor also denies that Rosen has a nortgage in the debtor's
property. The debtor alleges that an oral contract existed which
caused the debt to be extingui shed once the vehicle was returned.

The debtor has also asserted a defense to the claim of Rosen by
alleging that the transaction falls within the provisions of the
Federal Truth in Lending Act. See, e.g., 15 US. C. 8§ 1635. This
defense was raised after the hearing. on the confirmation of the
Pl an, and therefore, Rosen has not had an opportunity to respond.

(2) Application for Attorney Fees

M. Cdenens filed his first application for attorney fees on
Septenber 21, 1994. M. ddenens requested in that application that
the Court allow $698.00 in fees. In his attached tine sheet, M.
Clenens showed that he billed 9.45 hours in this case, and he
credited $247.00 for paynents already received fromthe debtor.

The Chapter 13 trustee objected to this application because M.
Cl enmens accepted post-petition paynents from the debtor for
rei nbursenent for attorney fees w thout Court approval and because
M. Cdenens only asked the Court to approve $698.00, not the total
$945.00 that M. Clenmens will actually receive. Finally, the trustee
objected to the form of the application because it did not conply
with the General Order applicable to Chapter 13 proceedi ngs.

On Novenber 18, 1994, M. Cdenens filed an anended application
and requested that he be reinbursed $3,000.00 for work perforned in
this Chapter 13 case. M. Cenens also, wthout explanation, changed
the total anount of post-petition paynents nmade by the debtor to M.
Clenens from $247.00 to $197.00. He wants the Court to allow the
remai ni ng $2,803. 00 and approve the repaynent of this anount through
the Plan at $60.00 every two weeks.

Even though M. Cenens requested $3,000.00 in fees for this
case, he also admtted in his application that he has perforned only
9.45 hours of work in this case thus far and has, therefore, only
earned $945.00 for work actually done. He did not attach a summary
time sheet to the anended fee application, but the total
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9.45 hours listed in the anmended application as services perforned to
date appears to be unchanged from the total amount of fees requested
in the first application, which included a summary tine sheet.

FNCU objected to M. Cenens's anended fee application because
the fees requested are excessive. FNCU alleges that the excessive
fees for this case were caused by M. denens, hinself, and not
because the case is unduly conplex or because a second anended Pl an
was filed as M. Cenens argues. The trustee objected to those fees
requested in excess of $945.00 because of insufficient information
upon which to grant $3,000.00 in fees to M. Cenens. She recomends
that the Court allow the $945.00 in fees as interim conpensation and
permt M. Cenens to apply for additional fees after such services
are perforned and detailed statenents are provided to the Court.

Deci si on

(1) The Plan is denied confirmation. The debtor is permtted to
file a third anended Plan within thirty (30) days. If the debtor
decides not to take any action within thirty (30) days, the case wll
be dismssed. If objections to the third anended Plan are filed, the
Clerk of Court is instructed to schedule the matter for trial for one
day.

(2) M. Cenens is entitled to receive $698.00 in attorney fees
through the Plan. This anmount represents the total anmount of fees
all owed m nus the post-petition paynents that M. C enens has already
received fromthe debtor. H's request for $3,000.00 in fees is denied
w thout prejudice, and he nmay file an application for additional
attorney fees once those fees are incurred and a detailed summary is
provided to the Court in accordance with the Bankruptcy Code, Rules,
and | ocal GCeneral Order.

Di scussi on

1 Confirmati on of the Pl an

a) The trustee's objections

The first objection of the trustee, which is that the debtor is
not conmtting all of her disposable inconme towards the Plan once she
ceases paying M. Cenens, is sustained. The debtor nust apply all of
her disposable income towards the Plan, and therefore, once she
conpletes paying M. dCenens, she shall continue nmaking those
paynents to the trustee over the remainder of the life of the Plan to
distribute to unsecured creditors in this case. Since it is likely
that M. Cenens will incur nore attorney fees than are
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all owed today, the Plan should be anended to reflect that once the

attorney fees approved by this Court are paid in full, the debtor
will commt those funds to the Plan for distribution to unsecured
creditors.

The trustee's next objection relates to the debtor's use of her
daughter's incone as disposable incone under the Plan. This Court has
routinely permtted debtors to use other household nenber's incone as
part of the disposable incone of the debtor, e.g. non-debtor spouses
often contribute to the debtor spouse's plan. Since contributions
from non-debtor sources increases the anount of noney available to
creditors, such an arrangenent benefits all parties. Therefore, the
debtor is permtted to use her daughter's incone under the Plan.

However, the debtor's daughter is not legally obligated to
commt all of her disposable inconme to the Plan-, and therefore, the
daughter nust be willing to denonstrate to this Court that she wll

commt sufficient funds to the Plan to neke it feasible. If the
trustee objects to the third anended Plan because she is not
satisfied that the debtor's daughter will make such a conmm tnent, the
debtor's daughter will be required to testify at a trial that she
will contribute to the Plan. Based on the debtor's. incone, it is
unlikely that any Plan will be feasible and thus confirmable unless

t he daughter contributes at | east sone of her incone.

(b) FNCU s objections

Before the Court specifically addressees FNCU s objections, the
Court will <clarify what FNCUs interest in the estate is since
certain actions occurred after the petition for relief was filed.
FNCU viol ated the automatic stay by holding a trustee's sale, bidding
on the property, and receiving a trustee's deed to the debtor's
property. Actions taken in violation of the automatic stay are void
and wthout I|egal effect, regardless of whether the creditor had
know edge of the bankruptcy petition or not. 48th St. Steakhouse Inc.
v Rockefeller Goup Inc. (In re 48th St. Steakhouse, Inc.), 835 F. 2d
427, 431 (2d Cr. 1987), cert. denied, 485 U S 10.35, 108 S. .
1596, 99 L. Ed. 2d 910 (1988) : In re Ward, 837 F.2d 124, 126 (3d
Cir. 1988); In re Raymark Indus., Inc., 973 F.2d 1125, 1132 (3rd Cr
1992): Schwartz v. United States (In re Schwartz), 954 F.2d 569, 571
(9th Cir.1992); Interstate Commerce Commin v. Holnes Transp., Inc.,
931 F.2d 984, 987-88 (1st Cr. 1991). Therefore, all actions taken by
FNCU after July 12, 1994 with respect to enforcing the right of
forecl osure under the third deed of trust are void.

The act of paying off Conmmercial for the first deed of trust is
not void because such conduct does not constitute an act
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"agai nst" the debtor or an act to gain possession or control over the
bankruptcy estate under Section 362(a). 11 U S.C. 8§ 362(a). Even
though the identity of the creditor changed, the debtor-creditor
status between the estate and the secured claim holder was not
affected by this transaction.

Based on these two conclusions, the Court finds that FNCU hol ds
two clains against the debtor's house and sustains, at |east in part,
FNCU s objections. The first deed of trust, which is the deed of
trust formally held by Commercial, is for approximtely $48,500. 00.
The Plan sufficiently provides for current paynents on this claim
but the debtor nust amend the Plan to provide that she will cure any
existing defaults within a reasonable tinme pursuant to 11 U S. C 8§
1322(b)(5). If the parties cannot agree on the anount of the default
or on what constitutes a "reasonable tine," FNCU may object to the
third anended Pl an, and the issue will be settled at a trial.

The Plan nust be anmended to provide for FNCU s other secured
claim which is the third deed of trust. Even though the trustee's
sale is void, the underlying deed of trust is still valid, and the
Plan nust address this claim The second deed of trust and the third
deed of trust were executed on the sane date. However, they are
clearly not identical |loan instrunents as the debtor alleges. The two
security docunents secure different anobunts, and the interest rates,
maturity dates, and nonthly paynent anmounts are different. The trust
deeds are stanped with different page nunbers from the county records
book. It also appears that only the second deed of trust was
guaranteed and paid off by HUD

FNCU s secured claim represented by the third deed of trust is
l[imted to the anpbunt |listed as secured in the trust deed instrunent,
$1,161.46. The ampount of the security interest is not the identica
dollar anpbunt as the original |oan, even taking into consideration
the possibility of a m splaced decinmal point. Theanmount listed in the
trust deed appears to match the anmount of the | oan which was applied
towards "AH INS.'' Therefore, according to the witten trust deed
Instrument, the only portion of this claim which was secured was
$1,161.46. FNCU s secured claim on the third deed of trust wll be
allowed in the anount of $1,161.46, and the renmainder wll be an
unsecured claim The debtor shall anmend the Plan and provide for the
secured portion of FNCU s cl ai maccordingly.

Since it is nore appropriate to determne the extent or validity
of a lien in an adversary proceeding, if either party disputes the
amount of the FNCU allowed secured claim represented by the third
deed of trust, an adversary proceeding nust be filed. See FED. BANKR
R 7001(2)
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(c) Rosen's objection

Rosen's objection that the debtor has not properly dealt wth
its security interest in the property is sustained. The docunents
submtted show that Rosen has a properly perfected nortgage in the
debtor's residence, and the surrender of the vehicle does not
extinguish the nortgage in the residence. The debtor nust anend the
Plan to provide for Rosen's secured claim

The Court notes, however, that Rosen's conputation of the anobunt
of the remaining debt appears to not accurately reflect the paynents
and resale benefit that Rosen received. The nortgage was originally
$9,466.96 and has been reduced by the anount of $5,348.75 to
$4,117.25, which reflects the anpbunt of |ease paynents that the
debtor made. However, Rosen also sold the vehicle one year before it
woul d have been entitled to sell the vehicle if the |ease had been
fully performed. This resulted in sone benefit to Rosen. The third
anended Plan may, discount Rosen 's claimfor this benefit. |If Rosen
objects to the anmount the debtor believes that Rosen received as a
benefit, the parties may subnmt evidence of the differences in
benefit to Rosen if. the sale had been after the termnation of the
| ease according to its terns, rather than in 1994. That evidence may
be submitted at trial.

In materials subnmitted after the hearing, the debtor raised an
argunment that Rosen's actions with respect to the |ease violated the
Federal Truth in Lending Act. 11 U S C. § 1601, et. al. The debtor
may bring this action in the form of an adversary proceeding if the
debtor wants to challenge the validity of Rosen's lien or claim The
third anended Plan may provide that the treatnent of Rosen's claim
will be subject to the outconme of that adversary proceedi ng.

(2) Application for Attorney Fees

M. Cenens's fees are allowed at this tine in the anount of
$945. 00, which represents the amount of tine that M. denens has
actually worked on this case. Even though the entire $945.00 is
allowed, M. Clenens is only entitled to receive $698.00 through the
Pl an because the debtor has already paid at |east $247.00 to M.
Cl enens through unauthorized post-petition paynments. Therefore, the
anendnents to the Plan should provide that M. Cenens shall receive
rei mbursenent only for those attorney fees which are allowed and
authorized by the Court, mnus any paynents already made by the
debt or.

M. Cenmens may apply for additional fees after services are
rendered to the debtor. The Court wll not consider a $3,000.00 fee
for a Chapter 13 case, unless counsel submts a detailed
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statenent showing why this anmount was incurred and how the service
benefitted the estate or the debtor. Thus far, M. denens has not
done any work in this case which would require a $3,000.00 fee or
provided any justification for such a fee. However, M. Cdenens is
not prejudiced from filing an application for conpensation later in
this case.

M. Cenens is further ordered to stop accepting post-petition
paynents from the debtor until such tinme as his fees are approved by
this Court and the nmethod of paynent is established. An attorney for
a Chapter 13 debtor should be aware that post-petition fees cannot be
paid or received wthout court approval and that such fees should be

paid through the trustee. If M. Cdenens continues to receive
post-petition paynents for fees incurred after the date of this
Order, but not allowed by this Court, M. Cenens will be sanctioned.

However, to the extent the debtor has continued to nmake paynents to
M. Cenens, while the application for fees was pending, M. C enens
w Il not be sanctioned if he fully discloses such paynents.

Summary
Confirmati on of the Plan is denied.

Total attorney fees of $945.00, including prior paynents, are
al | owed.

The debtor is granted thirty (30) days to anmend the Plan and to
substantially conform to the above findings or this case shall be
di sm ssed. To summari ze, any anended plan nust, at a m ninum

1. Provide that all disposable inconme is commtted to the Plan
for the entire length of the Pl an.

2. Provi de assurances to the trustee that the debtor's daughter
will commt her incone to towards the debtor's Pl an.

3. Provide for the secured claimof FNCU in the anount of
$1, 161. 46 and the remi nder of FNCU s claimas an unsecured claim

4. Provide for the secured claim of Rosen for the anmount of the
note, mnus the |ease paynents nade by the debtor, mnus the benefit
received by selling the vehicle one year early.

5. Provide for the curing of any defaults on paynents nade on
secured clains due to FNCU or Rosen within a reasonable tine.
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6. Provide that counsel for the debtor shall only receive those
attorney fees which are approved by this Court, mnus any paynents
al ready made by the debtor.

7. Oherwise conply with the contents of this O der

Separate journal entry to be entered.

DATED: March 22, 1995

BY THE COURT:

Ti nothy J. Mahoney

Chi ef Judge
Copi es faxed by the Court to:
ROBERTS, DONALD 346- 8566
ROSENBLATT, RI CHARD 331- 6435

Copies mailed by the Court to:
Radl ey O enens, 7404 N. 91 Plaza, Omaha, NE 68134
Kat hl een Laughlin, Trustee
United States Trustee

Movant (¢) is responsible for giving notice of this Journal entry to
all other parties (that are not |isted above) if required by rule or
statute.
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