N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF NEBRASKA

UNI TED STATES OF AMERI CA, ) 4: CV91- 3265
)
Appel | ant , )
) ORDER
VS. )
)
JOHN D. CARR, 10 )
)
Appel | ee. )

The appellant and creditor-below, the |nternal Revenue Service,
appeals the decision of the bankruptcy court disal | owi ng an anended
proof of claimby the IRS and discharging the debtor's obligation to the
IRS for income taxes for the 1985 tax year. On appeal, the appellant
seeks reversal of the bankruptcy court's determnation that the I RS was
required to seek an order of the bankruptcy court to allow an anendnent
of atinmely filed proof of claim

On appeal, the bankruptcy court's findings of fact will not
be set aside unless they are clearly erroneous; conclusions of |aw
w |l be reviewed de novo. Martin v. United States, 761 F.2d 472,
474 (8th CGr. 1985). Having carefully reviewed the record and the
applicable law, | find no error in the bankruptcy court's well -
reasoned menorandum deci si on. (Filing 34). The appellant's
amended proof of claimwas w thout effect and the debt properly
di schar ged.

The debtor filed a chapter 13 bankruptcy petition in late 1986. On
March 19, 1987, the IRS filed a proof of claim for unpaid taxes for tax
years 1984 and 1985. Although the debtor had not filed a tax return for
1985, the proof of claimcontained an estimation of his tax liability for
that year. The debtor’s chapter 13 plan,was confirnmed.on April 10, 1987,
and provided for the paynent of the IRS claim Under the plan, the debtor
woul d pay $100 for 36 nonths.

The trustee filed a notion to allow clainms on July 24, 1987. The
debtor objected only to the proof of <claim of a debtor bank; the
obj ection was sustained. The remaining clains, including that of the IRS
becane final and were allowed by an order of the bankruptcy court on
August 24, 1987.

Soneti me between March 1987 and Septenber 1988 the debtor filed his
federal incone tax return for 1985. The IRS subsequently filed an anmended
proof of claimon October 3, 1988, to reflect the
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$2,478.66 in additional tax liability for 1985 over and above that previously
estimated in the proof of claimthat had been allowed. The IRS did not file a notion
to have its claimreconsidered so as to have the earlier court order confirmng the
pl an al tered.

The debtor conpleted all paynents provided for under the confirnmed plan in
April 1990. Ni ne nonths later, on January 19, 1991, the trustee filed a notion to
reconcile the plan with the allowed clains such that the increased ampunt of tax
liability for 1985 would be paid. The bankruptcy court subsequently decreed that
the anended proof of claim was disallowed as it had been filed after confirmation.
According to the bankruptcy court:

“[T]he -anmended proof of claim really had no effect. Bankruptcy Rule 3008
specifically pernmits a party in interest to nove for reconsideration of an
order allowing or disallowing a claim against the estate. Had the IRS or the
Chapter 13 trustee nmade a notion for reconsideration of the IRS claim the
matter would have been adjudicated. The anended proof of claim nmay then have
been allowed and the plan nodified. After confirmation of a Chapter 13 plan
and after an order has been entered allowing the claim it would not nake
sense to conclude that the amount of the allowed claim would automatically
increase to the anpbunt stated in an anmended proof of claim The anended proof
of claim constitutes prima facie evidence of the claim under Bankruptcy Rule
3001(f). However, that does not nmean the claimis 'allowed nor does it nean
that the claimshall be paid.

| therefore conclude, as a general matter, that if an anmended proof of
claimis filed after confirmation of a Chapter 13 plan and after the court has
entered an order allowing clains, the anmended proof of claim does not become
an allowed claim unless the noving party nakes a notion to reconsider clainms
under Bankruptcy Rule 3008, or takes sonme other appropriate action."

(Filing 34 at p-2)

Contrary to the appellant's contention, neither the Bankruptcy Rules nor the
Bankrupt cy Code supports the assertion that the anended -claimhas "automatic" effect
absent objection by the debtor : ' In support of its argunment, the IRS relies on a
series of cases holding that an anended proof of claimis tinely filed, with respect
to a clainms bar date, inasnmuch as the anmended claim arose from the same conduct
underlying a tinely filed claim See, e.g., In re Unroe, 937 F.2d 346, 349 (7th Cr.
1991). Consistent with Federal Rule of Cvil Procedure 15, the amended claim"rel ates
back" to the filing date of the original proof of claim See Bankr. R 7015, 7019
(Fed. R Civ. P. 15 to be applied in adversary proceedings and contested natters) -
Furthernmore, it is argued, liberal allowance of anmended pleadings should be all owed
in the interest of justice. See, e.g., In re Hanscom Retail Foods, Inc., 96 Bankr.
33, 35 (Bankr. E.D. Pa. 1988)(liberal allowance given to




file anmended clainms concerning sane type of taxes raised by a
timely proof)

The appel lant's ar gument is wel | -t aken but fails
neverthel ess. Assumi ng arguendo that the anended claim could have
been properly allowed because it nerely increased the anount of
tax due in a year for which a claimhad already been tinely filed,
it is inmpossible to escape the fact that the IRS did not seek
action by the court to nodify its confirmation order so as to
allow the anmended claim Rather, the creditor filed a proof of
claim for estimated tax liability which was subsequently allowed
and provided for under the confirmed plan by a court order. That
order could have been disturbed under Bankruptcy Rule 3008 that
states a "party in interest may nove for reconsideration of an
order allowng or disallowwng a claim against the estate."
However, the IRS did not seek reconsideration of the confirnmation
order upon the filing of its anmended conplaint but nmerely chose to
stand on the filing of its amended proof of claim

It is paramount to the authority of the courts that court
orders cannot be altered absent further action by the courts. The
power to hold parties in contenpt for refusing to conply with such
orders serves to enforce this authority. A rule permtting
automati c changes to the confirned plan upon the nmere filing of an
anended proof of claim wthout notion or action by the court,
woul d be conpletely at odds with that standard. The cases cited by
the appellant do not stand for the assertion that the Bankruptcy
Code and Rules permt a confirmation order to be nodified by the
uni l ateral action of an unsecured creditor.

Furthernore, there is no statutory authority for allow ng
nodi fication of the plan once the debtor has conpleted all paynents
under the plan. To the contrary, 11 U S.C. 8 1329(a) provides for
nodi fication of a confirnmed plan "at any tine after confirmation of
the plan but before the conpletion of paynments under such plan .

upon request of the debtor, the trustee, or the holder of an
al lowed unsecured claim" The "first catechisnl of statutory
construction teaches that interpretation of a statute begins wth
the statutory |anguage itself. Jones v. Alfred H Myer Co., 392
U S. 4091, 420 -(1968). Accordingly, it can fairly be said that
“Is]ince this section does not state that a Chapter 13 plan may be
anended after paynments are conpleted, the only reasonable
interpretation of section 1329(a) is that a plan cannot be nodified
once all paynents have been made." In re Mss, 91 Bankr. 563, 565
(Bankr. C.D. -Cal. 1988) ; see also In re Gegory, 705 F.2d 1118,
1122 (9th Cir. 1983) (anendnments after conpletion of paynments under
the plan are unauthorized) ; In re Chancellor, 78 Bankr. 529, 530
(Bankr. N.D. 1l11. 1987) (8 1329(a) limts tinme for nodification to
the span between the confirmation of the plan and conpletion of
paynments under the plan). Such an interpretation provides sone
nmeasure of finality and an incentive for the debtor to conplete
paynments pronptly in order to be assured a discharge. 5 Collier on
Bankruptcy € 1329.01 at 1329-10 to 1329-11 (1991).




Because the IRS failed to seek nodification of the plan
during the tine permtted by section 1329(a) for nodifications,
the bankruptcy court correctly denied the trustee's notion to
alter the plan once paynents had been conpleted under the plan.
Wthout ruling on whether the anended claim would have been
all owed had a notion for reconsideration or some other request
for judicial action been tinely filed, | nust affirm the
bankruptcy court's holding that an anended proof. of claimfiled
after entry of an order of confirmation does not becone an
allowed claim absent a notion for reconsideration or other
appropriate action by the creditor. Accordingly, the appellee's
obligation to the IRS for incone taxes for the taxable year of
1985 is dischargeable in this bankruptcy case.

The appell ee has also urged the court to deny the trustee's
noti on requesting additional fees. However, the bankruptcy court
specifically retained jurisdiction over that issue in its order
of July 1, 1991. As no final order has been entered as to that
issue, it is not properly before this court and shall not be

consi der ed.
Dat ed February 3, 1992.
BY THE COURT

Warren K. Urbom
United States Senior District
Judge



