UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF

GREGORY W LLI AM STEI N,

DENI SE MARI E STEI N, CASE NO. BK85- 164L]

DEBTORS

This matter was submtted on briefs and oral argunents. Marilyn
Abbott of Schumacher & G lroy, Omaha, Nebraska, appeared on behal f
of the debtors. M chael Washburn of Erickson, & Sederstrom P.C.

Omaha, Nebraska, appeared on behalf of the creditor.
MVEMORANDUM OPI NI ON

Debtors filed their joint petition under Chapter

13 on January

25, 1985. The Chapter 13 plan provided, at Paragraph 4 the follow ng

i nformati on:

(4) the follow ng-naned secured
creditors have a lien on collateral in the
possessi on of the debtors. Opposite each

secured creditor's nane is the dollar anount

of the value the debtors place on the secured

creditor's interest in the estate's property.
Unl ess a secured creditor's objection to the
val ue fixed herein is sustained by the Court,

prior to the hearing on confirmation, the

anount set out will be deened the val ue of the

secured creditor's interest for purpose of
establishing the secured claim Secured

cl ai ms whi ch have been all owed shall be
accorded priority paynents of 100% of funds
avai l able for distribution to creditors and

shall be paid pro rata in accordance with 11

U. S. C. 8506.

One of the secured creditors listed was Carri age House. |Its
coll ateral was described as living/dining roonfkitchen furniture.

Present val ue: $5, 000.

Pursuant to the local practice, the creditor, Carriage House,
received an order for neeting of creditors, conbined with notice

! Published at In Re Stein, 63 BR 140 (Bankr. D. Neb. 1985)




t hereof and of automatic stays and a proof of claimform Proof of
claimformcontains printed information containing basic facts
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and bl anks to be conpleted by the creditor in order to properly file a
proof of claim At Paragraph 10 of the proof of claimin heavy dark
print it states:

The fair market value of the property on
Wi ch the claimant has a lien (secured portion
a aclaim is. . .

At the bottom of the page of the proof of claimformthe Carriage
House form st at ed:

The pl an proposes paynents to the trustee
of $850.00 nonthly. This claimis listed as
Secured. Security valued at $5,000 with the
Bal ance, if any, as unsecured.

The order for neeting of creditors states “In order to have his
claimallowed so that he may share in any distribution fromthe estate,
a creditor nust file a claim whether or not he is included in the |ist
of creditors filed by the debtor.” The order further states:

A hearing on confirmation of the plan
will be held ex-parte on the notion of the
trustee, unless, within 10 days follow ng the
meeting of creditors a witten objection to
the confirmation of the plan be filed with the
Court.

The order goes on to describe certain Chapter 13 requirenents
including: secured clainms be paid not |ess than the value of the
property on which the claimant has a non-voidable lien, with the
bal ance of such claim if any, to be treated as an unsecured cl aim

It then provides that objections to confirmation nust be filed
within 10 days followi ng the neeting of creditors and states:

“The actual treatnent of your claimin this proceeding
wi |l be based upon the claim
filed by you, subject to the provisions of the
pl an as confirnmed and other orders of the Court.”
(A copy of the order is attached to this opinion.)

The creditor conpleted the appropriate boxes on the proof of claim
and filed the proof of claimon a tinely basis. It listed the fair
mar ket val ue of the property on which it clained a |lien as $6, 500.
Thi s amount was $1,500 in excess of the ampunt that the debtor
clai med the property was worth.
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The creditor did not file an objection to the plan. Foll ow ng
| ocal practice, an order confirm ng the plan was signed April 30,
1985, and filed May 2, 1985. A copy of that order is attached to this
opi ni on.

In the order, Paragraph (3)(b)(l) and (ii) provides "with
respect to each allowed secured claimprovided for by the plan--
the plan provides that the holder of such claimretain the |ion
securing such claim and the value of property to be distributed under
the plan on account of such claimis not |ess than"the
al | oned anmount of such cl ai ns.

On June 10, 1985, creditor filed a notion for reconsideration of
order confirmng the plan. Creditor alleges that it filed a tinely
proof of claimalleging the fair nmarket value of the property to which
it clained a lien of $6,500. It further alleges that under the
provi sions of 8502(a) the claimis deened allowed unless a party in
i nterest objects. Since no objection has been filed to the creditor’s
claim it should be considered as deened allowed in the amount of
$6,500 with the lien continuing to be attached to the collateral. The
creditor, therefore, alleges that the plan was confirnmed inproperly
because the plan does not provide that the value as of the effective
date of the plan is at |east as nuch as the all owed anobunt of the
claim

In other words, the creditor states that the clai mwas, allowed
at $6,500 and since the plan does not purport to pay to the creditor
the all owed anount of the claim it is not confirnnable.

Oral argunments were held on August 12, 1985. Briefs were
ordered to be submtted within 30 days. At the oral argunent and in
the brief, counsel for debtors clainms first that the Court has no
jurisdiction to reconsider the confirmation of the plan, second, that
the plan conforns with [ ocal practice in that |ocal practice puts the
burden upon the creditor to file an objection to a plan if the
creditors desires a hearing and | ocal practice is that secured clains
are deened allowed in the anount states by the debtors in the plan at
the tinme of confirmation unless creditor not only files a claim but
objects to the valuation placed upon the property by the debtor.

Creditor’s response at oral argunent was that the provisions of
t he Bankruptcy Code, particularly 8501 and 8502 provide that a claimis
deened allowed if tinely filed and not objected to by a party in
i nterest.

Creditor inplies that the local practice of requiring a creditor
to not only file a claim but to then file an objection in order to
preserve its rights concerning valuation, is not a procedure authorized
by the Code and is inconsistent with the



- 4 -

specific provisions of the Code and the Bankruptcy Rules. Creditor,
therefore, argues that the confirmation was in error arid the order of
confirmation should be reconsidered.

Creditor did not appeal the order of confirnmation.

Part of the problemin this case is the local practice. It
appears that several years ago the practice in a Chapter 13
bankruptcy was that if a proof of claimof a secured claimwas
filed and the value of the collateral in which the secured party
clainmed a lien was in excess of the value placed upon the property by
the debtors in the plan, the trustee would file a notion for an
all onance of the claimin the anount shown in the proof of claimstated
in the plan. The Court would then hold a hearing at which time the
debtor would be required to prove the value of the collateral was |ess
than that claimed by the secured creditor. That procedure changed
after the decision in the case of “In the Matter of M chael Anthony
Thel en and Sarah Eli zabeth Thel en,” Case No. Bk80-399, deci ded Decenber
15, 1981. In the Thel en case the Court took issue with the practice of
the trustee and decided that a claimcould be allowed as filed, subject
to the order of confirmation. |In other words, the Court decided that
t he question of the allowance of clainms would be determ ned at the
“hearing” on confirmation and the confirmation order could, and in nobst
cases would, determ ne the allowed anmbunt of the claimas that anmount
listed in the plan.

The Thel en case does not specifically require that a creditor
must file a claimand nust also file an objection to the plan in order
to bring the controversy before the Court. However, this is apparently
required by local practice. Filing only a clai mwuld probably work
and provide all the notice and due process rights necessary to the
creditor if the local practice was to actually hold confirmation
hearings with notice to creditors. It would probably also work if the
order initially setting the date for the first neeting of creditors and
expl aining confirmation requirenents specifically told the creditors
that sinply filing a claimat variance with the valuation listed in the
pl an would not bring the matter before the Court and that w thout
filing a specific objection to the plan, the creditor woul d never get
the di spute considered by the Court.

It is apparent that if a creditor knows the | ocal practice and/or
can read between the lines of the proof of claimas provided by the
Court and the order setting the first neeting of creditors as provided
by the Court, a creditor will know that he will have to file two pieces
of paper in order to get a hearing.
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This is not a practice that this Court intends to continue.

At the tinme of the Thelen case, the Rules of Practice and
Procedure in Bankruptcy had not been adopted. They are now in effect
and have been for the past two years. They specficially address the
question presented here and recent case | aw al so addresses it.

The first question presented is whether or not this Court has
jurisdiction to entertain a notion for reconsideration of an order
confirmng a plan? Contained within such question is another, nanely,
is an order of confirmation res judicata concerning all issues which
were or could have been raised at a hearing on confirmation?

The second major question is nmust a creditor claimng a security
interest in certain property of the estate file both a proof of claim
and an objection to confirmation in order to have the val uation
question determ ned?

The next question is, assumng that the creditor nentioned abovo
does not have to file both a proof of claimand an objection, because
the claimis deened allowed as filed unless objected to by the trustee
or debtor, what is the status of this particular creditor's clainf

Finally, there is the question of the future procedure in this
Court and what will be required of a debtor, the creditor and the
trustee?

The debtor characterizes the first question |listed above as
whet her or not the Court has the power to revoke an order of
confirmati on where there is no allegation of fraud. The debtor
correctly states that the effect of confirmation as listed in 81327 is
to bind the debtor and creditor to the provisions of the plan. The
debtor correctly states that the order of confirmation can only be
revoked pursuant to 81330 after notice and a hearing and if the order
was procedured by fraud. Since there is no allegation of procurenent
of the order of confirmation by fraud, it cannot be revoked.

However, that, obviously is not the end of this case. The next
question is whether or not the confirmation order is res judicata as to
all matters which were or could have been raised at a hearing on
confirmation? This exact question was raised in the case of In Re
Si mmons, 765 F.2d 547 (5'" Cir. 1985). The Simmons case has a detail ed
anal ysis of the Code and Rul e provisions concerning all owance of clains
and the effect of a Chapter 13 confirmation order when the debtor’s
plan treats the creditor’s claimdifferently than the proof of claimas
filed by the creditor.
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In the Simmons case, the debtor’s plan listed the creditor’s
cl ai mas unsecured. The creditor filed a proof of claimin which the
creditor asserted it was a secured claimand clainmed a |lien upon the
honest ead of the debtor. The creditor did not file an objection to the
pl an. The Bankruptcy Court entered an order confirmng the plan. The
order recited that no objections to the confirmation of the plan were
consi dered and that no one ot her
than the trustee and the attorney for the debtor appeared at the
confirmati on hearing. Approximately a year after the order of
confirmation, the debtor attenpted to receive authorization to sel
real property, his honmestead, and it then becane apparent that the
creditor still claimed a |ien upon the honest ead.

The debtor then filed an adversary action seeking an order that
the clained lien be canceled. The Bankruptcy Court refused to cancel
the lien, determined that the |lien had been perfected before the filing
of the bankruptcy, that it was valid and enforceable, could riot be
avoi ded and was entitled to full satisfaction. The District Court
affirmed those portions of the order that are simlar to tile question
before us today and, on appeal to the Fifth Crcuit, the Crcuit Court
affirmed the District Court.

The debtor in Simons all eged that pursuant to 81327(a) al
creditors were bound as to all issues actually decided by the
order of confirmation as well as all issues that could have been
decided at a hearing on confirmation. 765 F.2d 547 at 555.
Therefore, the debtor clained that the confirmation order treating
the creditor's claimas unsecured lifted the lien fromthe
honmest ead and the debtor, therefore, upon confirmation, held the
honmestead free and clear of the lien. In a case before this
Court, the debtor clains basically the same thing. Since the
Debtcl aims that the order of confirmation validly determnes the lien
of the Carriage House in the anmount of $5,000, the excess anpunt
claimed by the Carriage House, $1,500 is sinply unsecured.

The Fifth Grcuit did not agree in the Sinmobns case and this Court
does not agree in this case.

The Simmons court at 765 F.2d 555 quotes In Re Honaker, 4 B.R 415
(Bankr. E.D. Mch. 1980) in construing the assertions of the debtor.
The Honaker court concluded that “the reading of 81327 urged by (the
debtor) would have the debtor materially inprove his financial
condi tion, by unencunbering (secured) assets through the sinple
expedi ent of passing his property through the estate. This result has
l[ittle to recommend it.” 4 B.R at 417. The Simmobns court went on to
say that at pages 555 and 556 that “It would be anonmal ous i ndeed were
we to permt Sinmons a windfall for his mscharacterization of Savell’s
claimin the plan as unsecured. . . . Savell’s failure to interpose an
objection to plan or to appeal the confirmation order should not now be
permtted to justify avoidance of a lien securing a claimthat was
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originally deened an all owed secured claimas a result of Sinmmons'
failure to object to Savell's tinely filed proof of secured clainm In
other words, as the creditor has argued in its notion, the proof of
claimfiled by the creditor was not objected to by the debtor or the
trustee and, therefore, is deened allowed as a secured claim 8501(a)
permts a creditor to file a proof of claim 8502 provides that a
claimfiled under 8501 is deened all owed unless a party in interest
obj ects. A proof of claimexecuted and filed in accordance with the
bankruptcy rules constitutes prim facie evidence of the validity and
amount of thc claim Bankruptcy Rule 3001(f). Bankruptcy Rule 3007
governs objections to clains and explains the procedure for obtaining
a hearing.

Upon the filing of an objection, the trustee or the debtor nust
produce evidence tending to defeat the claimthat is of probative force
equal to that of the creditor's proof of claim See 3 Collier on
Bankruptcy, Paragraph 502.01, at 502-17; In Re Sinmons, 765 F.2d 547 at
552 (5th Cir. 1985).

In this case neither the trustee nor the debtor filed an
objection to the Carriage House proof of secured claimbefore
confirmation. The debtor's Chapter 13 plan which listed the Carri age
House claimas partially secured and partially unsecured cannot be
deenmed to constitute such an objection. The purpose of filing an
objection is to join issue in a contested matter, thereby placing
parties on notice that litigation is required to resolve an actual
di spute between the parties. Simons at 552. See al so Bankruptcy Rul e
9014 Advi sory Conm ttee Note.

The Si mmons case detailed analysis is instructive. At page 552
it states:

An objection to a proof of claimfiled

in accordance with Rul es 3007, 9004 and 9014
clearly places in issue the all owance or

di sal | owance of that claimas filed. The
parties are put on notice that the action wl|
have to be resolved before a fina
determination is made as to the all owance or
di sal | owance of the claim In contrast, the
filing of a Chapter 13 plan does not initiate
a contested matter. Wien a plan is filed with
the petition, as permtted under Rule 3.015, it
is unlikely at that tinme that creditors have
even contenpl ated even filing proofs of
claims. Wen a creditor files a proof of

cl ai m subsequent to the filing of a plan, the
Code and the Rules clearly inpose the burden
O placing the claimin dispute on any party
In interest desiring to do so by neans of
Filing an objection.”
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The Code and Rul es do not contenplate the use of a plan as a
means for objecting to proofs of clainms. Simobns at 553.
Consequently, this Court holds that the debtor's plan did not
constititute objection to the creditor's proof of secured claim

When anal yzing the date an objection to a secured cl aimnust be
filed, the Simons' court concluded at page 553 that "under 88506(a)
and 1325(a)(5) a proof of secured claimnust be acted upon--that is,
al l oned or disall owed-before confirmation of the plan or the claim
nmust be deened al | owed for purposes of the plan.

The third question |isted above has been answered by the
previ ous comrents. A creditor is not required to file both a proof of
claimand an objection to the plan in order for the discrepancy
bet ween the plan valuation and the proof of claimto be litigated.

What then is the status of this claimor at |east the $1, 500
which is not treated in the plan? In other words, does the lien
survive? The lien clainmed by this creditor is a statutory purchase
nmoney security interest in personal property. It is a state law |lien.
According to the Sitmmons case it is clear that a statutory lien valid
under state |law continues to be valid through bankruptcy unless
properly avoided. Sinmons at 556. This purchase noney lien is not
voi dabl e by the trustee under 8545 of the Code. No attenpt has been
made by the trustee or the debtor to avoid the lien. The lien
continues in the collateral. It is uninpaired by the order of
confirmation. See In Re Wlley, 24 B.R 369, 371 (Bankr. E.D. M ch.
1982). (Secure creditor retains lien against collateral even when its
claim is treated as unsecured under a confirnmed Chapter 13 plan).

Once again, a finding that the |ien continues to exist does
not end the case. Because of |ocal practice the debtor did not
object to the proof of claimand, therefore, did not question
either the validity of the security interest or the anount.
Therefore, the debtor did not have the opportunity to litigate
t hose issues. This decision holds that |ocal practice which
effectively prevented a creditor from obtaining an evidentiary
hearing on matters that could or should have been litigated, is
i nappropriate. This decision should also and does al so hold that
t he debtor who foll owed | ocal practice and thereby did not have
the opportunity to litigate the validity or extent of the lien
claimed by the creditor should not be barred fromrequesting the
opportunity for such a determ nation. Therefore, to be fair to
both sides, the proof of claimof the creditor shall be deened
allowed in the total amount of $6,500 unless the debtor, within 30
days of the date of filing of this order, files an appropriate
objection to the claimor the appropriate adversary action to
determne the validity or extent of the lien. |If no such objection
or action is filed, the creditor shall retainits
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clainmed lien in the collateral and the debtor shall either pay the
excess anmount which is not included in the plan outside of the plan
or shall be permtted to file an anendnent to the plan pursuant to
t he appropriate procedures under the Code and the Rul es.

Since this opinion is rather |engthy and seens to change
| ocal practice as it has been in this district for several years,
the final question is "What is the future procedure which wll be
required of the debtor, creditor and trustee"? If a Creditor files a
proof of claimalleging the fair market value of the collateral in
which it clainms a lien to be in excess of the anmount listed by the
debtor in the plan, the trustee shall file a notion requesting the
claimbe allowed as filed or file an objection to the cl ai m pursuant
to Rule 3007. If the trustee files the notion for the allowance of
the claimas filed, the trustee shall serve upon the debtor and the
attorney for the debtor one copy of such notion. If the debtor does
not object in witing to such notion within 15 days of the filing of
such notion, the notion shall be granted ex parte. If, instead of
filing such notion, the trustee files an objection to the claimor
the debtor files an objection to the claimw thin 15 days after the
filing of the notion, a hearing shall be set with notice provided to
the claimant, the debtor and the trustee at |east 30 days prior to
the hearing. Such hearing shall be held on affidavit evidence only
and it shall be the burden of the objecting party to provide evidence
concerning the valuation. Responsive affidavits may be presented by
the claimant. If the matter cannot be resolved by affidavit evidence,
a full evidentiary hearing shall be set.

A local rule shall be drafted by the Court and submtted to the
Advi sory Commttee clarifying the above procedure. Wen approved, a
hearing shall be held on the adoption of such rule and, after
adoption, the rule shall be the procedure in this district.

Suppl ementary to this decision and as a proposed |ocal rule, the
order setting the date of the first neeting of creditors shall be
anended to clarify the responsibility of the debtor, trustee, and
creditor with regard to this question.

Finally, the Chapter 13 proof of claimwl|l be anended to
clarify the responsibilities of the creditor.

This decision is not retroactive. It is prospective only.
Those debtors who in good faith followed the | ocal practice shall not
now have their confirmed plans upset. Those creditors who in good
faith followed the |ocal practice and did not bring to the attention
of the Court the inconsistency in the |local practice with the
speci fic Code section and specific Bankruptcy Rules after
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adoption and did not appeal a confirned plan which was
inconsistent with the Rules and the Codes, shall not have the
benefit of this decision.

Separate order shall be entered by Journal Entry.

DATED: Decenmber 13, 1985.

BY THE COURT:

Ti rot hy J. Mahoney
U. S. Bankruptcy Judge

Copies mailed to each of the follow ng:

Marilyn Abbott, Attorney, 1823 Harney St., Ste. 100, Omraha,
NE 68102-1908

M chael Washburn, Attorney, 10330 Regency Parkway Dr., Qmaha,
NE 68114



